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STATEMENT OF QUESTIONS PRESENTED 


(1) |Is an accused's right to an impartial jury 
adequately protected when an individual arrested with the 
accused and charged with the same offenses committed on the 


| 
same premises on the same ocedsion is tried and convicted a 


few days earlier and: : 

(a) the jurors for the two cases are drawn 
from the same jury panel; 

{b) five of the accused's jurors and both 
alternates were examined on voir dire in the 
earlier case; { 

(c) much testimony highly prejudicial to 
the accused and directly relating to the offenses 
charged against him was introduced at the related 
trial; i 

(ad) no measures were thereafter taken to 
insulate the jurors'who served at the related 
trial from other members of the jury panel; and 

(e) the accused was without knowledge of 
the extent of his jury panel's exposure to pre- 
judice until after his voir dire was completed 
and his jury -mpan-led? 


(2)| In a criminal trial where defendant's guilt 


depends entirely upon his possession of narcotics and the 


narcotics are found in the defendant's coat which 


was lying 


on a bed with a known narcotics user in closest proximity 


to the narcotics, was it error for the trial judge to refuse 


to amplify an instruction concerning constructive 


possession 


which emphasizes that the accused need not be in actual 


possession of the narcotics, but merely have dominion and 


control over the articles without defining dominion and control 


or stating that it must be a knowing possession? 
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JURISDICTION STATEMENT 


On January 21, 1964, a jury found appellant guilty 
on both counts of a two-count indictment charging violation 
of the narcotics laws. Appellant was sentenced by the 
Honorable Joseph C. McGarraghy on March 13, 1964, concurrently, 
to from two (2) to six (6) years on Count I of the indictment 
which charged the purchase, sale, dispensing and distribution 
of narcotics not in and from the original stamped package 
(26 U.S.C. § 4704(a)) and to six (6) years on Count II of the 
indictment which charged facilitation of concealment and sale 
of narcotics with knowledge that they were imported contrary 
to law (21 U.S.c. § 174). 

On March 20, 1964, appellant moved for leave to 
appeal in forma pauperis and on April 7, 1964, Judge 
McGarraghy granted appellant's motion and ordered the prepa- 
ration of the transcript at Government expense. On July 29, 
1964, the Court of Appeals, upon motion by appellant, ordered 
the printing of the transcripts of the voir dire examination 


of jurors in this case and in the case of United States v. 


Welch, Criminal No. 1117-63 (now on appeal to this Court 


No. 18,446). After these transcripts were made available to 
appellant, he|moved for a new trial on the ground of newly 


discovered evidence -- such newly discovered evidence being 


the information revealed by the voir dire and trial trans- 
cripts in the Welch case. The Honorable Joseph C. McGarraghy 
denied this motion for a new trial on October 6, (1964, and 
the papers filed with him in support of this motion were 
thereafter transmitted to this Court as a part of) the supple- 
mental record on appeal. The jurisdiction of this Court is 
based on 28 U.S.C. § 1291. 


STATEMENT OF THE CASE 

In the early morning hours of October 8, 1963, 
detectives and officers of the Metropolitan Police Department 
entered with a search warrant the premises located at 604 R 
Street, N.W., Washington D.C. (Tr. 21) These premises, which 
appellant was negotiating to purchase and was remodeling for 
use as a boarding house, had several bedrooms on both the 
first and second floors, (Tr. 114) Appellant occupied the 
third room on the second floor; one Portia Owens with a 
child occupied the second room on the first floor; and 
another man occupied another room on the second floor. (Tr. 
100-01) The police officers seized some empty capsules from 
an unoccupied room on the second floor. (Tr. 23) In Portia 


Owens' room, the officers found a small vial of 54 capsules 


of white powder and a bank envelope containing lodse white 


powder in appellant's jacket, which was lying across a bed 
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occupied by Portia Owens. (Tr. 24-25) Thereafter, appellant 
was placed under arrest and charged with violation of the 
narcotics laws. (Tr. 27) 

On November 18, 1963, a grand jury returned a two- 
count indictment charging appellant with having purchased, 
sold, dispensed and distributed narcotics not in the original 
Stamped package and with facilitating the concealment and 
Sale of narcotic drugs imported contrary to Jawc/ On 
November 29, 1963, appellant entered a plea of not guilty to 
the charges of this indictment. 

The trial commenced on January 20, 1964. Counsel 
for the Government began the voir dire of the jury panel by 
stating the charges against appellant and introducing counsel, 
the appellant, and the Government's witnesses, He also 
inquired generally whether any of the prospective jurors had 
heard or read anything about "this case," whether they knew 
the appellant, counsel, or any of the other people who had 
been introduced and whether they could think of any reason 
why they could not render a fair and impartial verdict. 

(Voir Dire Tr. 2-4) There being no response to these ques- 
tions, appellant's trial counsel conducted a perfunctory 


¥7 Both of these charges are -- in the absence of satisfactory 


explanatory evidence -- supported simply by a showing of defen- 
dant's possession of unstamped narcotics. 


= fi 

voir dire directed primarily at learning if any of the panel 
had been connected with law enforcement agencies or knew 
Someone who was and whether they had any special feeling 
about narcotics cases. (Voir Dire Tr. 4-6) Following the 


exercise of a single peremptory challenge by appellant's 
counsel of a policeman's sister , the only juror who had 
responded to the voir dire -- the jury was sworn, (Voir Dire 
Tr. 7-8) 


During the trial, there were sharp conflicts 


between appellant's version of the arrest and that of the 


arresting officers, Basically, the appellant testified that 
the officers, upon producing the search warrant, stated that 


it was a raid and went immediately to the second floor where 


the empty capsules were found and then went to the room on 


the first floor occupied by Portia Owens and from appellant's 
jacket which was lying on the bed produced the capsules con- 
taining narcotics. (Tr. 87-88) Appellant at all times 
denied possession of the narcotics or knowledge of how they 
were placed in his jacket. | 
Appellant testified that he permitted Portia Owens 
to live on the premises because of a sense of responsibility 
for her baby which was the product of an indiscretion on his 
part about 18 months earlier. (Tr. 80-82) Appellant also 


testified that at the time Portia Owens moved into the house, 
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he was under the impression she had abandoned her former 
habit of using narcotics. (fr. 85) 

The police, on the other hand, testified that 
immediately upon their entering the premises at 604 R 
Street and demanding to know where the narcotics were, 
appellant took them upstairs and produced the empty capsules 
and then took them downstairs and produced the narcotics 
from his jacket. (Tr. 22-25) 

After the first day of trial, it was brought to 
the attention of court and counsel by the Clerk of the Court 
that certain members of appellant's jury had served on the 
panel that had heard the voir dire in the case of United 


States v. Welch, Criminal No. 1117-63,*/ (fr. 70). This 
case had been tried on January 16, 1964, only a few days 
prior to appellant's trial. Welch had been tried and con- 


victed for the unlawful possession of narcotics. He was 
arrested in an upstairs room at 604 R Street at the same 
time as appellant and charged with the same offenses based 
on his possession of narcotics at that time. During the 
voir dire in the Welch case, the nature of Welch's offense 
and the address at which appellant and Welch were commonly 
arrested was discicsed. Moreover, during the Welch trial, 
the address of the alleged offenses of both defendants was 
specified at least 16 times (Welch Tr. pp. 67-70, 75, 79, 


¥7 Now on appeal to this Court No. 18,446, 


ee 


88, 89, 92, 98, 102, 107, 112, 114, 126 and 133) 


3 appellant's 


name and connection with the premises were mentioned numerous 


times (Welch Tr, pp. 79, 107, 109, 113); and extremely pre- 


judicial statements concerning appellant Miller 
made by police officer witnesses (Welch Tr. pp. 


were repeatedly 


79, 107, 109). 


Upon the conclusion of the Welch trial, that jury was dis- 


charged and returned to the general panel of jurors awaiting 


reassignment for trial. Subsequently, after the Miller jury 


had been sworn and the Government had presented 


much of its 


ease, appellant was informed that five of the jurors and both 


of the alternates had been on the panel subjected to the voir 


dire examination at the Welch trial. Appellant’ 


s trial counsel 


thereafter moved for a mistrial. The court COREE his motion, 


(fr. 70-76) 


The court below, in instructing the jury on the 


requisite possession of narcotics needed for a c 


under both counts of the indictment charged that: 
"In other words, if you find that 


onviction 


the 


Defendant had possession of this narcotic 

drug referred to in the indictment, then 

from that alone, without anything more, you 
ty 


are at liberty to find the Defendant 
of a violation of the statute, unless 


the 


Defendant either by himself or by some other 
witnesses explains the possession of the 


drug to your satisfaction. 


"T have referred in relating to both 
these counts and to the statutes on which 


they are based to the fact that there 


must 


be proof that the Defendant had possession 


of the narcotic drugs. 
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"In this connection, you are instructed 
as a matter of law that possession as used 
in the statute means not merely actual phy- 
sical possession, where the drug is in the 
immediate possession or control of the Defen- 
dant, but also includes constructive posses- 
sion as well. Constructive possession occurs 
when a person does not have within his hands 
or grasp the article in question but does 
have dominion and control over the article. 


i "Thus, if you find that the Government 
has proved beyond a reasonable doubt that 
the Defendant had either actual or construc- 
tive possession of the drugs which are in 
evidence in this case, then you may find the 
Defendant guilty, if you further find that 
the Govermment has proved beyond a reasonable 
doubt the other essential elements of the 
offenses as I have outlined them to you. 

If the Government has not proved beyond a 
reasonable doubt that the Defendant had 
either actual or constructive possession of 
the drugs in question, then your verdict 
must be not guilty." (fr. 144-45) 


Appellant's counsel objected that the charge con- 
cerning constructive possession was incomplete, but the court 
overruled his objection. After retiring to deliberate, the 


jury sent a note to the court as follows: "Give clarifica- 


tion on two counts of indictment,” and "Does verdict have 


to be the same on both?” Appellant's trial counsel again 
requested the court to clarify its instruction concerning 
possession. The court then stated to the jury: 


"you are instructed as a matter of law that 
possession as used in the statute means not 
merely actual physical possession where the 
is in the immediate possession or con- 
trol of the Defendant, but also includes 
constructive possession as well. 


Segre 


"Constructive possession occurs when 2 
person does not have within his hands or 
grasp the article in question, but does) have 
dominion and control over the article. 


"Phus, if you find that the Government 
has proved beyond a reasonable doubt that 
the Defendant had either actual or construc-— 
tive possession of the drugs which are jin 
evidence in this case, then you may find 
the Defendant guilty, if you doubt the | 
other essential elements of the offenses 
as I have outlined them to you. If t 
Government has not proved beyond a reason- 
able doubt that the Defendant had either 
actual or constructive possession of the 
drugs in question, then your verdict must 
be not guilty." (Tr. 156) 


Appellant's counsel repeated his request that the 
court amplify the possession instruction to provide, in 
effect, for the situation, as the evidence had shown, where 
someone else had equal access or opportunity to exercise 
dominion and control over the narcotics. The court responded 
as follows: 

"Unless the Defendant, either by himself 
or by some other witnesses explains the posses- 
sion of the drug to your satisfaction ... 

“Well, obviously, in both instances the 
burden is on the Government to prove yond 

a reasonable doubt that the Defendant did have 

possession, He says he didn't have possession. 


Obviously, if he didn't have possession, he 
would not be called upon to explain it, 


"He says he didn't have possession. So 
if possession was in someone else, then he 
wouldn't be required to explain a possession 
which he didn't have, according to his theory. 
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"The Government contends that they have 
proved beyond a reasonable doubt that he did 
heave either actual or constructive possession 
of the narcotic drugs and, therefore, if you 
find that the Government has proved beyond a 
reasonable doubt that he, the Defendant, did 
have possession of the narcotic drugs, then 
there would be a duty on his part to explain 
their possession; otherwise you would be 
entitled to find him guilty of the charges 
by reason of your finding that he had posses-~ 
sion. 


This further instruction was also objected to by 
appellant's trial counsel. Thereafter, the jury returned 
a verdict of guilty as to both counts of the indictment. 


CONSTITUTIONAL PROVISION INVOLVED 

VI Amendment 

"In all criminal prosecutions, the 

| accused shall enjoy the right to a 

speedy and public trial by an impar- 

tial jury of the state and district 

wherein the crime shall have been 

committed, ...”" 

STATEMENT OF POINTS 
1. The circumstances under which appellant was 

convicted failed to assure him the impartial jury guaranteed 


him by the Constitution. Appellant was tried before a jury 


of which five members (and both alternates) had been exposed 


to the voir dire in a closely related criminal case, and all 
members of which were exposed to possible prejudice by reason 


of evidence communicated to other members of their general 


jury panel in a case tried a few days before. In these cir- 
cumstances, it was obligatory upon the Court to take measures 
to minimize the risk of bias or prejudice, including, at the 
very least, the obligation to inform appellant prior to the 
conducting of his voir dire of the facts concerning the jury 
and the extent of possible prejudice. Having failed to do 
80, the trial court was in error in denying appellant's motion 
for a mistrial when the facts were later disclosed during the 
course of the trial. The trial court also erred/in denying 
appellant's motion for a new trial when further evidence of 
prejudicial circumstances was brought to light. 
2. The court's instructions on the question of 
appellant's possession of the narcotics in question were 
inherently misleading. The narcotics in question were not 
found on the person of the appellant. They were|found in 
appellant's jacket which was found in the bedroom of another 
occupant of the house. The person in whose room| the nar- 
cotics were found and who was nearest the jacket/ was a known 
narcotics user. Under these circumstances, it was imperative 
to make clear to the jury that it could not find) that 
appellant had possession of the narcotics unless/ appellant 
knew of their presence in his jacket. Instead, the Court 


repeatedly stressed in its charge that mere dominion and 


control over the article was sufficient to establish the 


constructive possession which would support a conviction. 
The court thus committed reversible error in rejecting 


appellant's request for amplification of this instruction. 


SUMMARY OF ARGUMENT 

The right of trial by jury -- perhaps the most 
fundamental protection afforded an accused by Anglo-Saxon 
law -- means trial by an impartial jury free of bias or 
prejudice. This right has been zealously protected by the 
courts in many ways, e.g., by transfer or postponement of 
criminal trials in circumstances where the availability of 
an impartial jury is subject to question; by the insulation 
of jurors from outside contacts before and during the period 
of their service; by the right of examination and the 
challenges available to an accused on voir dire; and, of 
course, by the granting of new trials where there is reason 
to question the jury's impartiality. 

In this instance, appellant's trial failed to meet 
reasonable standards under two of these circumstances. 
Appellant was convicted by a jury drawn from a general jury 
panel which had furnished jurors for a closely related 
criminal trial completed a few days earlier, At this first 


trial -- of an individual jointly arrested with appellant 


and charged with the same offenses committed on the same 


premises on the same occasion -- there was testimony connect- 
ing appellant with the premises, with the other occupants, 
including the first defendant and with the offenses charged 
against appellant. Much of this testimony, though highly 
prejudicial to appellant, was of a hearsay character and 
inadmissible at appellant's own trial. No effort) was there- 
after made to insulate the jurors at this related) trial from 
contact with other members of the jury panel awaiting assignment 
to other trials, including that of appellant, or to hold them 
to an obligation of silence with respect to the ewidence in 


that case. Yet the closeness of the association of the 


jurors in these two cases is demonstrated by the fact that 
eight members of the panel exposed to the voir dire in 
appellant's case, including five members of appellant's 
actual jury and both alternates, were subjected to the voir 
dire in the related case. 
In these circumstances, it is questionable whether 
the accused could ever be assured of the impartial jury 
guaranteed him by the Constitution. But the appellant was 
not even afforded the right to make effective use| of his 
rights on voir dire. Appellant was without knowledge of 
the nature of the evidence offered in the preceding case, 
of the degree of overlap between the voir dire panels, or of 
the extent of the possible prejudice which might result from 


-1¢- 
’ 


the earlier trial, until after his own trial was partially 
a He was thus unable to make effective use of his 
rights of challenge, both pe tory and for cause, or even 
to pursue the issue of communications between members of the 
two juries -- although the twq cases had the same prosecutor 
and the same trial judge, and;knowledge of the overlapping 
voir dire panels may be const#uctively attributed to the 
Clerk of the District Court. |The court's failure to inform 
the appellant prior to the cogducting of his voir dire of 
the facts concerning the jury; panel and its probable exposure 
to prejudice constitutes reversible error. 

The Court below alsp committed reversible error in 
instructing the jury on the nhture of the possession neces- 


sary to establish appellant's, guilt. The cases are clear 


4 
that the mere fact of possessiing, without knowledge of the 


fact, is insufficient to establish guilt. Here the accused 
could not be determined to have possession of the narcotics 
unless he knew the narcotics were in his jacket and was 
responsible for their presence there. In refusing to amplify 
its instructions, as requested by the accused, the gourt 
allowed the jury to determine appellant's guilt under a 
definition of constructive possession which, in the circum- 
stances of this case, was inherently misleading. 


act, @ content of the record in the Welch case was 
not known to the accused until this case was on appeal, 


Sey 


ARGUMENT 


I. APPELLANT'S CONSTITUTIONAL RIGHT TO AN IMPARTIAL JURY 
HAS BEEN INADEQUATELY PROTECTED. 

With respect to Point I, appellant desires the 
Court to read the Welch Supplemental Record (voir dire) 
pages 2-7; Miller Supplemental Record (voir dire)/ pages 2-8; 
Reporter's Transcript pages 70-76; Supplemental Record 
(Exhibits and Affidavit filed in District Court with Motion 
for New Trial) Exhibits 1, 2 and 5 (Exhibit 5 being the 


following pages from the reporter's transcript in| United 
States v. Welch, Criminal No. 1117-63: 67-70, 75; 79, 87-89, 


92, 98, 107-109, 112-114, 126 and 133) ana Affidavit of 
Charles W. Havens III dated September 23, 1964. 
The first issue on this appeal is whether appellant 
should be granted a new trial on the ground that the impar- 
tiality of the jury which tried him is now open to questaon, 
We think the circumstances require a new trial. 
The actual fact of the jury's impartiality can 
neither be established or refuted at this late date. What 
can be established is that there was a high risk df bias or 
prejudice; that the trial court failed to take even minimum 
measures to protect against this risk; and that this failure, 
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as a matter of both constitutional and common law, entitles 


appellant to a new trial. 


A. The Trial Court Had A Duty To Protect 
And Preserve The Jury's Impartiality. 


Perhaps the most fundamental guarantee of our system 
of justice is the right of evéry man accused of crime to have 
his guilt or innocence decided by an impartial jury. The 
Sixth Amendment guarantees this right in the following terms: 


"In all criminal prosecutions, the 
accused shall enjoy/the right to a speedy 
and public trial, by an impartial jury... ." 


To be impartial a jury must be composed entirely 
of individuals who stand neutha1 and without bias or prejudice 
to the trial in which they are called to sit. As stated in 
@ recent Supreme Court case, in v. Dowd, 366 U.S. 717, 722 
(1961): 


"In essence, the right to jury trial 
guaran‘.ees to the cPiminally accused a fair 
trial by a panel of,;impartial, ‘indifferent’ 
juzerc. The failure to accord an accused a 
fair hearing violates even the minimal stan- 
Gards of due process. In re Oliver, 33 U.S. 
257; Tumey v. Ohio,!273 U.S. 510. ‘A fair 
trial in a fair tripunal is a basic require- 
mens of due process,' In re Murchison, 349 
U.S; 133, 136. In the ultimate analysis, 
only a jury can strdp a man of his liberty or 
life. In the la ge of Lord Coke, a juror 
must be as ‘indifferent as he stands unsworne.' 
Co. Litt. 155 b. 
upon the evidence dpveloped at the trial. Cf. 
Thompson v. City of} Louisville, 362 U.S. 199. 
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This is true, regardless of the heinousness 


of the crime charged, the apparent guilt 


| of 


the offender or the station in life which he 
occupies. It was so written into our law as 
early as 1807 by Chief Justice Marshall in 1 


Burr's Trial 416 (1807). ‘The theory of 
‘ law is that a juror who has formed an op 


cannot be impartial.’ Reynolds v. United 


States, 98 U.S. 145, 155." 


the 
inion 


It is the duty of the courts to protect a jury's 


impartiality. In some instances, the impartiality 


of a jury 


can be preserved only by change of venue, e.g., Rideau v. 


Louisiana, 373 U.S. 723 (1963); Irvin v. Dowd, 366 


U.S. 717 


(1961); Fed. R. Crim. Proc. 21(a). In other instances, where 


adverse publicity in press or on television may have reached 


the jury, new trials must be ordered, e.g., Marshall v. United 
States, 360 U.S. 310 (1959) (per curiam). In any event, the 


trial court must undertake all necessary precautions to 


insulate the jurors from possible bias or prejudice. Coppedge 


v. United States, 106 U.S. App. D.C. 275, 272 F.2d 
Cir. 1959), cert. denied, 368 U.S. 855 (1961); Uni 
Accardo, 298 F.2d 133 (7th Cir. 1962). 

Frequently the risk of bias or prejudice 


504 (D.C. 


ed States v. 


may arise 


within the court house itself. Here again it is the court's 


duty to provide protection against the jury's contamination. 


It is, for example, the law beyond question that jurors who 


sit at the trial of a defendant in a criminal case 


resulting 


in conviction are not competent to serve thereafter in a 
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UJ 
proceeding against another See also charged with the 


same single offense as was involved in the prior case. United 
States _ex rel Darcy v. Handy, 352 U.S. 454, 464 (1956); Lett 
v. United States, 15 F.2d 690 (8th Cir. 1926); United States 
v. Smith, 3 Wheeler CC 100, Fed. Cas. No. 16,342b (cc 1806); 
see Anno. 19 A.L.R. 1065, superseded in Anno. 160 A.L.R. 759. 
In EB. J. Burke v. Poindexter, 313 P.2d 1097 (S. Ct. Okla. 
1957), jurors who returned a verdict against. defendant in 
another suit involving the same essential questions of fact 
were disqualified. It is even doubtful that a juror may sit 
on successive trials of different and unrelated defendants 
where the trials deal with the’ same general subject matter, 
at least where: some prosecution witnesses are identical 

and issues of credibility exist. See, Casias v. United 
States, 315 F.2d 614 (10th Cir.), cert. denied, 374 U.S. 845 
(1963) (conviction affirmed by an equally divided court 
sitting en banc). 

These cases simply establish the principle that 
jury impartiality is a basic right to be protected assiduously 
by the courts. They do not control the instant case. We do 
not have here common jurors serving on two closely related 
cases; here there was only an unreasonably close association 
of the two juries, including common service on the panels 


subjected to the voir dire in each case, so as to establish 
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a ready opportunity for cross-communication of highly pre- 
judicial information. Similarly we are not here concerned 
with the adequacy of a trial court's admonitions to a jury 
with respect to outside contacts or with the nature of the 
examination which must be made of a jury panel jin the face 
of a specific exposure. Here we are dealing with the total 
absence of judicial admonitions and the total absence of 
questions directed to the specific problem of exposure. 

No cases bearing directly on the issues posed by 
this case have been found. But both abstract principle and 


analogous decisions, within and without this jurisdiction, 


strongly urge the grant of a new trial. 
In Kleindienst v. United States, 48 App. D.C. 190 
(D.C. Ct. App. 1918), defendant was tried for adultery. Prior 
to the start of his trial, he had objected to having his jury 
drawn from a panel that had been used in an earlier trial of 
another for running a bawdy house. At the prior trial, 
which resulted in a conviction, there was testimony refer- 
ring to the second defendant as a frequenter of| the bawdy 
house. Moreover, some of the jurors called for) defendant's 
panel had sat in the courtroom during the prior trial. The 
trial court overruled defendant's objection. On appeal, 
defendant's conviction was reversed and a new trial by an 


impartial jury was ordered. The court held that the panel, 


! 
ar S 


under the circumstances, was of necessity not impartial. 
The court further held that the defendant did not have to 
strike these individuals for cause since he attacked the 
entire panel. The court's holding, in effect, is that the 
jurors -- because of their exposure -- were biased as a 
matter of law and not competent to sit in judgment of defen- 
dant's case. 

In other cases, cou¥ts have ordered new trials 
where the jury panels have, within the confines of the 
court house, been exposed to dre judicial information concern- 
ing the defendants. In Peoplé v. Kirkpatrick, 413 Ill. 595, 
110 N.E.2d 519 (Ill. 1953), the defendant was convicted of 
burglary and larceny. He nad! been separately indicted with 
another for the same offense 4nd forced to take the stand in 
the prior case, at which time | he took the Fifth Amendment and 
refused to testify. Subsequeftly, the same jury panel was 
called for his case and it deyeloped that some of the jurors 
had heard the prior case and that all had heard the voir 
dire. Defendant's motion for'a continuance in order that 
another jury panel could be secured was denied. On appeal 
to the Supreme Court of Tllindis, the conviction was reversed 
and a new trial by an impartigl jury was ordered. The court, 
citing with approval the District of Columbia Kleindienst 


case, noted: 


"Although this is not a case where the same 
jurors served in the separate trial of two 
defendants charged with the same crime 
still, resolving all presumptions in favor 
of this defendant, it $s difficult to see 
how a fair and impartial jury could be 
selected from the panel presented .. ° 
Certainly, this panel conversed with one 
another, discussed the various cases and was 
entirely aware of the proceedings and verdict 
in the Bennett case. A trial of a defendant 
under circumstances where he must either 
select his jury from a panel which has /in 
various ways been exposed to prejudice, bias 
and partiality (through the prior trial and 
conviction of another defendant jointly 
accused of the same crime and in which|this 
defendant was called as a witness and forced 
to claim his constitutional privileges, ) or 
exhaust all of his challenges and accept 
thereafter such bystanders as are summoned 
by the sheriff to fill the panel, cannot be 
consonant with due process. Such a choice 
can hardly be said to insure a defendant the 
fair, impartial jury guaranteed by our)con- 
stitution. (Const. art. II, Sec. 9). It 
was a cardinal rule at common law that jurors, 
to be qualified as impartial, should stand 
indifferent between the parties and be wholly 
free from even the suspicion of bias. (This 
must be so if the constitutional guarantee 
of trial by an impartial jury is to be/had." 
110 N.E.2d 521-22. See also Everitt v 
United States, 281 F.2d 429, 438 (5th Cir. 

>» where a defendant's conviction wa 
reversed when substantially the same jury 
brought in convictions in a related case and 
were complimented by the judge for being so 
prompt. 


A decision of like character is Ellison v. Common- 


wealth, 304 Ky. 185, 200 S.W.2d 299 (Ct. App. Ky, 1947), where 


it was held to be reversible error to have, over| defendant's 
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objection, the same jury panel fhich had heard a co-defendant 
plead guilty to the same charget 
While none cf these cfses involve an exposure to 
bias and prejudice of «he exact’ character offered by the 
facts before us, their circumstances are not so dissimilar 
as to destroy their value as precedents. of particular 
interest is the fact that these. cases do not deal simply 
with the question whether a particular juror may be dismissed 
for cause, but with whether entire jury panels may -- and 


t 
should -- be rejected because of the exposure of some of their 


members to prejudicial information concerning an accused, 

It is clear that an abcused's right to be tried by 
an impartial jury 4s one of thel most fundamental guarantees 
of our system of jurisprudence da that its protection and 
preservation should be a mattez of primary concern to our 


courts. ' 


¢ 


‘ 
B. Appellant's Jury Was Exposed To 
Bias and Prejudice. 


Appellant's jury was not only exposed in high degree 
to prejudice of a serious nature, but that exposure was per- 
mitted in a case described by the prosecutor himself as one 
turning largely upon the credibility of opposing witnesses. 


(fr. 117) ‘ 
t 
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On January 16, 1964, only five days prior to the 
commencement of appellant's trial, another defendant was 
tried and convicted on both counts of a narcotics indictment 


identical to that under which appellant was tried. The voir 


dire examination in that case began with the following state- 
ment by the Government attorney: 


"My name i representing 
the Gove on of this 
» Walter 
awful posses- 


n 
8, 1963. 
ed about 


Thereafter, members of the panel were introduced to 
a number of police witnesses expected to testify] at the trial. 

Just five days later, many members of that jury 
panel, including five jurors and two alternates who sat at 
appellant's trial, heard the same charge involving the same 
statutory offenses on the same date in the Same house men- 
tioned again -- only the name of the defendant changed: 


"My name is Harold Titus, representing 
the Government in the prosecution of cha 


case in which the Defendant Miller is charged 
with the unlawful possession of a narcotic 

wn as heroin hydrochloride, 
offense is alleged to have occurred about 
7:20 a.m. on October 8, 1963, at the Defen- 
dant's home at 604 R Street, Northwest, | here 
in the District of Columbia." (Miller V 
Dire Tr, 2) 


Thereafter, substantially the 
was reintroduced to the common 
To how many members 
ment's statement have a famil 
serving on the voir dire panel 
the trouble to inquire as to tf 
defendant who shortly before 
How many had discussed details 
the occurrences at 604 RF Stree 
the police witnesses, or the s 
narcotic supply -- with other 
released from jury duty in the 
the evidence in Miller develop 
reminded of circumstances alre 
The answers to these 


mined, But the opportunity fo 


to every member of appellant's 


to jury lounge discussions of 
The probability that members o 
prejudicial information increa 
service by members of the two 
Mrs, Lillian P. Moor 
T, Stanton, Mrs. Victoria W. W 


on the actual! panel subject = 


e list of police witnesses 
embers of the two panels. 
this panel did the Govern- 
ring? 
the Welch case -- had taken 


How many -- after 


outcome of the trial of the 
been standing before them? 
f the Welch trial -- such as 
, N.W., the reliability of 
urce of the defendant's 
mbers of the panel recently 
elch case? How many -- as 
a -- may have been repeatedly 
dy Known or discussed? 
questions cannot now be deter- 
such experiences was available 
jury -- since all were exposed 
‘ne completed Welch trial. 
appellant's jury had acquired 
es with each form of common 
juries, 
» Barnet Zucker, Mrs. Marteal 
Williams and Ernest Harper served 


voir dire examination in both 
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the Welch and Miller trials and subsequently served on the 
petit jury that determined appellant's fate. Mrs. Mabel 
Smith and Mrs. Beatrice E, Harris were on the panel subject 
to voir dire examination in both cases and then served as the 


two alternate jurors at appellant's trial. Richard Cleveland 


| 
served on the panels subject to voir dire examination in both 


cases, 
To the extent that there was actual communication 
between the Welch jurors and $ther members of the general 
panel, the probability of exchanges highly prejudicial to 
appellant may be accepted. The first trial linked the two 
defendants by name, by address,_/ by the facts of the arrests, 
and by substantially all the circumstances allegedly occurring 
in the household on the date of the offenses. In addition, 
the police officers testifying at the Welch trial repeatedly -- 
and, on oecasion, unnecessarily -- offered hearsay testimony 
relating to appellant of the most prejudicial character -- 
testimony which was not, and could not have been, offered 
against appellant at his own trial: 


4 The address common to the two offenses charged was speci- 
ded no less than 16 times during the course of the Welch 

trial. (Welch Tr. 67-70, 75, 79, 88, 92, 98, 102, 107, Il 
114, 126 and 133). The premises were even made the subject 


of photographic exhibits. 


? 


"Q. While we a 
believe you have tes 
told you at the time 
that he had obtained 
man named Theodore 


"A. That is co 


"Q. Was Theodo 
when you went into i 


"A. Yes, sir, 


"Q. Was Theodo 
under arrest that da 


"A. Yes, sir, 
a 


cotics squad? 
"A. Yes, sir, 


"Q. Was there 
Portia Owens? 


"A. Yes, sir. 


Q. She isag 
(Welch Tr. 107) 


* * 


Q. What did 
relation to throwing 


"A, He said tha 
for his own use from 


(Welch Tr. 79) 


did you ascertain whe 


sir, on that particu 


Q. Was he als 


waiting, Officer, I 
ified that the defendant 
you went into that room 
these capsules from a 
lier, is that correct? 
rect. 


Miller in that house 
7 


was. 


Miller also placed 
vd 


was. 


transported to the nar- 


was. 


woman named Portia? 


1 friend of Miller?" 


* 


(defendant Welch) say in 
he packet? 


he obtained the capsules 
» Miller, Theodore Miller." 


iller, and this woman Owens, 
re they lived in the house, 
ar morning? 
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"A. Yes, sir. 

"Q. Where was that? 
"A, They had a bedroom on the first floor. 
"Q. First floor of the house? 


"A. Yes, sir. And a bedroom also on the 
second floor." (Welch Tr. 109) 


| 
* * * 


"Q. By whom were you admitted to that 
house? ; 


"A. By a man named Theodore Miller. 
| 

"Q. Did you have with you, sir, |in your 

possession or to your knowledge was there present 

a search warrant for those premises? | 


"a. Yes, sir, I had a U.S, Commissioner's 
search warrant for the premises in my |possession. 


"Q. Incidentally, sir, did you have 
occasion that same morning to place this man 
Miller who admitted you to the house under 
arrest? 
"A, Yes, sir, he was placed under arrest 
subsequently for violation of the Harrison 
Narcotics Act." (Welch Tr. 113) 
After hearing such testimony and finding defendant 
Welch guilty, the jurors were released to the general juror's 
lounge without further’ admonitions from the Court. There they 
were no longer under any restrictions of silence. 
It is now too late to explore the question of what 
discussions may thereafter have taken place between members 


of the jury panel. Clearly the type of questioning undertaken 


at the voir dire examination off appellant's jury was not 
designed to clarify this matte#. There the panel was sub- 
jected only to general questioris put to the panel as a whole -- 
whether before coming to court {they had read or heard any- 
thing about "this case” and whéther any of them could think 

of any reason why he could not {sit and render a fair and 
impartial verdict. More than a general inquiry such as the 


foregoing is required when the ‘exposure is established and 


the risk of prejudice pronounced. E.g., Marshall v. United 
States, 360 U.S. 310 (1959) (pdr curiam); Coppe v. United 
States, 106 U.S. App. D.C. 2 272 F.2d 504 (D.C. Cir. 1959), 
cert. denied, 368 U.S. 855 (1961); Kleindienst v. United 
States, 48 App. D.C. 190 (D.C. Ct. App. 1918); People v. 
Kirkpatrick, 413 T1l. 595, 110 N.E.2d 519 (1953). 

Since appellant's trial attorney was without know- 
ledge of the prejudicial testimony in the earlier case, or 
of the extent of the association of the two jury panels, he 
had little reason to press a voir dire examination of the 
character necessary to resolve our present doubts -- whether 
any of appellant's jurors had less than an open mind on the 
evidence or on the individuals ultimately coming before them. 
Human reactions to human situations suggest the likelihood 
that some or all of them did not arrive with a clean slate. 
Appellant's jury was clearly exposed to bias and prejudice. 
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C. The Trial Court Failed To Take 
Reasonable Measures To Protect The 


Impartiality Of Appellant's Jury. | 
It may be suggested that good judicial administra- 


tion militates against the situation encountered in this case -- 
the drawing of juries from the same panel for almost succes- 
sive trials of closely related cases which bear) prejudicially 
one upon the other. But if this exposure is to! be permitted, 
there are measures for reducing the risk of bias and pre- 
judice. One such measure would be to dismiss all jurors who 
served at the first trial from further jury service. Another 
would be to maintain the first jury's restraint on discussion 

of the case until after the second trial had been held. But, 

tn the absence of more basic precautions of this character, 


it would seem essential, as a minimum protection to an 


accused, pointedly to explore the facts of the |jury's exposure 


on the voir dire examination. Here the trial court made no 
effort to do so, and the trial attorney for the accused was 
not informed of the extent or character of his panel's 
exposure until after his opportunities for challenge and for 
pointed and constructive use of his examination privileges 
had passed. 
Voir dire examination of jurors is one of the most 
important safeguards against the existence of prejudice ata 
trial. United States ex rel Darcy v. Handy, 351 U.S. 4oh, 
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462 (1956). Only through such procedures can counsel intelli- 
gently exercise their challenges against jurors -- both 
peremptory and for cause. E.g., Hopt v. Utah, 120 U.S. 430 
(1887); Reynolds v. United States, 98 U.S. 145 (1878); Miles 
v. United States, 103 U.S. 304 (1880); Smith v. United States, 
262 F.2d 50 (4th Cir. 1958); Bailey v. United States, 53 F.2d 
982 (5th Cir. 1931); Spells v. United States, 263 F.2d 609 
(5th Cir.), cert. denied, 360 U.S. 920 (1959); Beatty v. 
United States, 27 F.2d 323 (6th Cir. 1928) (per curiam); V 
Wharton's Crim. Law. & Proc. § 1996-97 (Anderson Ed. 1957). 
Even where such examination does not establish a basis for 
challenges for cause, as such examination might well have 
produced in this case, e.g., Reynolds v. United States, supra; 
Miller v. United States, 38 App. D.C. 361 (D.C. Cir. 1912), 
such examinations can at least provide an informed basis for 
the exercise of peremptory challenges. As stated by the 
Supreme Court as far back at 1887, in Hayes v. Missouri, 120 
U.S. 68, 70: “Experience has shown that one of the most 
effective means to free the jury-box from men unfit to be 
there is the exercise of the peremptory challenge." In like 
vein, Justice Harlan has stated that: 


"The right to challenge a given number 
of jurors without showing cause is one of the 
most important of the rights secured to the 
accused . .. . He may, if he chooses, 
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peremptorily challenge 'on his own dislike, 
without showing any cause;' he may exercise 
that right without reason .. . arbitrarily 
and capriciously ... . Any system for) the 
impaneling of a jury that ... presents or 
embarrasses the full, unrestricted exercise 
by the accused of that right, must be con- 

demned." Pointer v. United States, 151/U.S. 
396, 408 (1854). : 


On the voir dire, an accused is entitled to make all 
inquiries which will fairly ensure that each and every juror 
stands impartial and unprejudiced. E.g., Morford v. United 
States, 339 U.S. 258 (1950) (per curiam); Reynolds v. United 
States, 98 U.S. 145, 155 (1878); Spells v. United States, 263 
F.2d 609 (5th Cir.), cert. denied, 360 U.S. 920 (1959); Smith 
v. United States, 262 F.2d 50 (4th Cir. 1958). Where there 
is a clear opportunity for bias or prejudice, an accused is 
entitled to close and particular examination of the jury 
on the matter. E.g., Marshall v. United States, 360 U.S. 310 
(1959) (per curiam); United States v. Milanovich, 303 F.2d 
626 (4th Cir. 1962), cert. denied, 371 U.S. 876 (1963); 
Miller v. United States, 41 App. D.C. 52 (1913). | Where the 
circumstances are such that it is unlikely that a! juror 
would respond, it is not always sufficient to address questions 
concerning prejudice or bias to the jury panel asa whole. 
B.g., Orenberg v. Thecker, 79 U.S. App. D.C. 149,/ 151-52, 143 
F.2d 375, 378 (D.C. Cir. 1944); Coppedge v. United States, 

106 U.S. App. D.C. 275, 272 F.2d 504 (D.C. Cir. 1959), 
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cert. denied, 368 U.S. 855 (1961). Similarly, the failure of 
jurors to respond to a general inquiry as to whether any 
prejudice exists is not grounds for depriving an accused of 
his right to more pointed and specific inquiry into the exis- 
tence of prejudice in a prospective juror. E.g., Morford v. 
United States, 339 U.S. 258 (1950); Smith v. United States, 
262 F.2d 50 (4th Cir. 1958); United States v. Schneider, 21 


‘D.C. 361, 392 (Sup. Ct. D.C. 1893); United States v. Barber, 


21 D.C. 456, 462 (Sup. Ct. 1893). And a juror's statement 
that he is without bias and prejudice sufficient to affect 
his verdict can be ignored when the circumstances suggest the 
contrary. Lumberman's Ins. Corp. v. Goodman, 304 S.W.2d 139 
(Ct. Civ. App. Tex. 1957). See also, Marshall v. United 
States, 360 U.S. 310 (1959) (per curiam); Coppedge v. United 
States, 106 U.S. App. D.C. 275, 272 F.2d 504 (D.C. Cir. 1959), 
cert. denied, 368 U.S. 855 (1961). 

In Sellers v. United States, 106 U.S. App. D.C. 209, 
271 F.2a 475 (1959) (per curiam), this Court reversed the 
narcotics conviction of a defendant because of the trial 
court's refusal to permit defendant's counsel from conducting 
an adequate voir dire. When a new trial may be ordered because 
questions are improperly excluded, how much greater a depri- 
vation of an accused's rights is 4nvolved when he is not even 


provided the 4information on which to base the questions 


320 


necessary to protect himself? 

Here there was a strong risk of the panel's exposure 
to bias and prejudice. But neither the fact of the common 
panels nor the nature of the possible prejudice resulting 
from the first trial was known to the accused until long 


after the voir dire was completed, although such information 


was known or available to either the Clerk of the)/Court, the 

trial court, or the prosecutor before trial began, 
If appellant's trial counsel had been informed of 

his jury panel's composition and of the highly prejudicial 

content of the first trial, he might with appropriate questions 

have developed the fact that some or all of the jurors 

assigned were not beginning the trial with a wholly clean 

Slate and had varying degrees of information and report 

concerning the occupants and events at 604 R Street, N.W. 


In these circumstances, a new trial should be ordered. 
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II. THE TRIAL COURT ERRED IN INSTRUCTING THE JURY ON 
THES REQUISITE POSSESSION NEEDED FOR CONVICTION. 

With respect to Point II, appellant desires the 
Court to read the following pages of the reporter's transcript: 
TR. 23-24, 88-90, 140-61. 

Defendant was charged with purchasing, selling, 
Gispensing and distributing narcotics not in and from the 
original stamped package (26 U.S.C. § 4704(a)) and with 
facilitating the concealment and sale of narcotics with 
knowledge that they were imported contrary to law (21 U.S.C. 

§ 17&(a2)). Under these charges, a mere showing that appellant 
was in "possession" of the narcotics in question would have 
been sufficient -- in the absence of appropriate explanation -- 
to support conviction. The importance of the court's instruc- 
tion to the jury on “possession” is thus apparent. 

Although the term "possession" -- within the meaning 
of the statutes here involved -- has been given a broad mean- 
ing, courts have emphasized that the meaning of possession is 
not without limits. E.g., United States v. Jones, 308 F.2d 
26 (2d Cir. 1962) (en bane decision); Hernandez v. United 
States, 300 F.2d 114 (9th Cir. 1962). Perhaps the greatest 
limitation imposed upon any construction of "possession" is 


the requirement that the possession be a "knowing" possession. 


an 


Curtis v. United States, 297 F.2d 639 (5th Cir. 1961) ; United 


States v. Maghinang, 111 F. Supp. 760 (D. Del. 1953); Guevara 
v. United States, 242 F.2d 745 (Sth Cir. 1957); United States 
v. Tijerina, 138 F. Supp. 759 (S.D. Tex. 1956); People Vv. 
Gory, 170 P.2d 433, 28 Cal.2d 450 (1946) (en banc); 5 Reid's, 
Branson Instructions, § 3687, pp. 403-07 (3d Ed. 1962). 

The undisputed proof in this case showed that the 
narcotics in question were found in appellant's jacket 
pocket. The appellant, however, was not then wearing the 
jacket -- which was found on a bed in a room in a house 
which appellant was negotiating to purchase. The /house at 
that time was occupied by others in addition to appellant. 
The person in closest proximity to the jacket was a known 
narcotics user. Under these circumstances, it was the trial 
court's duty to clearly instruct the jury that appellant was 
not in possession, either actual or constructive, of these 
narcotics, if, in fact, he was not aware of their presence 
in his jacket. Instead, the court, on three occasions 
(supra at 6-9), merely emphasized that actual possession 
was not necessary and that constructive possession -- 
meaning the ability to Ae dominion and control over 
the objects -- was all that was necessary for the jury to 
find possession in the appellant. Appellant's counsel below 
made repeated requests that the court amplify this instruc- 
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tion and upon the trial court's’ refusal, counsel preserved 
this point by objection. t 


? 
The trial court's refusal to amplify the meaning 


of possession in the factual circumstances here presented -- 
where someone other than appellant had a greater opportunity 
to place the narcotics in his jacket, as well as an equal 
motivation to take such action -- constituted reversible error. 
It was the trial court's obligation to make it clear that 
appellant could not be convicted if he did not place the 
narcotics in his jacket and had no knowledge of their 
presence there. 

In Guevara v. United States, 242 F.2d 745 (Sth 
Cir. 1957), the court reversed a conviction for unlawful 
possession of marijuana. The only evidence produced by the 
Government was \that the defendant was arrested in his car 
and that between him and another passenger on the floor under 
the seat some marijuana cigarettes were found. The Fifth 
Circuit, in reversing the trial court, found that this was 
not a sufficient showing of possession to justify conviction, 
since it must be a knowing possession and the instructions 
on this issue were not adequate. The Government's own 
evidence showed that either the defendant or his companion 
zould have placed the cigarettes where they were found. 
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"tpossession! is not defined by statute.) It 
must, of course, be a knowing possession. It has 
been said that in common speech and in legal 'termi- 
nology no term is more ambiguous than the word 
'possession,! and this 1s especially true when it 
occurs in criminal statutory provisions. It is so 
fraught with danger that the courts must scrutinize 
its use with all diligence, and the jury must be 
carefully instructed in order to prevent injustice. 
In Barfield v. United States, 5 Cir. 229 F.2d 936, 
940, we called attention to the necessity for a 
clear and understandable instruction on the concept 
of possession. Here, as there, possession is crucial 
to the whole case. 


* * * 
| 


"Was then the jury warranted in deducing from 
the evidence inferences which excluded every reason- 
able hypothesis but that of guilt? We think /not. 
The cigarettes were in such position in the car that 
they could easily have been placed in the unlocked 
vehicle by any person. Under the circumstances 
here proved, there is no rational connection | 
between ownership and possession of the automobile 
and possession of the cigarettes. For all that the 
present evidence shows, it is just as reasonable 
to believe that the cigarettes belonged to the 
passenger as to the appellant. A jury must not 
be left to speculate and surmise in a criminal 
case, merely hoping that they are drawing the 
proper inference." 242 at p. 746, 747 (Footnotes 
omitted) 


Similarly in United States v. Tijerina, 138 F. Supp. 
759 (S.D. Texas 1956), where the defendants had been indicted 


for smuggling marijuana, the trial court granted motions for 
judgment of acquittal on the ground that the Government had 
not proved that possession of the smuggled goods was with the 
cefendants. The three defendants and another woman were 


stopped in a car after crossing the International Bridge at 


aes 


Laredo. A search of their pers 


Gns revealed nothing, but a 


package of marijuana was discov¢red within the curve of the 


bumper. 


of the occupants or of the car itself. 


court follows: 


No sweepings were taken from the pockets or clothing 


The rationale of the 


"The smuggling statutd, 18 U.S.C. § 545, pro- 
vides that proof of possesion of smuggled goods, 
uniess explained to the sagisfaction of the jury, 
shall be deemed evidence s¥fficient to authorize 


conviction. As stated to 
court could not say that 
shown in any defendant. 
possession, there is no ob 
Government urges that each 
‘constructive! possession. 
possession without knowle 
may be shown by circumstan 
inferred from possession, 
first must be shown. The 
provides that proof of pos 
to create the presumption 
call for explanation. The 
possession is circumstanti 
every other reasonable hy; 
guilt." 136 F. Supp. at 7 


Perhaps 2n even close 
@ in People 
450 (1946) (en banc). The defe 


possession of marijuana in a Ca 


fom 
To 


at bar was pres2n 


ience showed that the defendant 
iarm and that the marijuana was 
t-e head of defendant's bed wit 


pr.soners had such 2 box in the 


e. 


e jury, however, the 


But there can be no 
While possession 

S, and guilty knowledge 
e fact of possession 
ry statute relied upon 
ssion is necessary 
guilty knowledge and 
vidence here as to 

and does not exclude 


thesis than that of 
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factual situation to the one 
- Gory, 170 P.2d 433, 28 Cal.2d 
ant was convicted of unlawful 
fornia state court. The evi- 
8 a prisoner on a prison 
ound in a metal box kept at 
ut a lock. Each of the 


ormitory-like building where 


=ISoE 


they slept. The defendant objected to the court's giving and 

then withdrawing the following instruction. 
"Instruction 12: 'In order for defendant 

to have in his possession the objects charged in 


‘ the information, you must be convinced by the 
evidence and beyond a reasonable doubt that he 


knowingly had such objects in his possession, The 
meaning Of the word "possession" includes th 
exercise of dominion and control over the thing 
possesscd.'" (170 P.2d at 435) 
The court emphasized that defendant's awareness of 
the presence of the marijuana in the box was vital to the 
question of his guilt and the court should have instructed 
on this issue, esnvecially since the box was unlocked and the 
marijuana couid have been placed there by other prisoners. 
The Sunoreme Court of California believed that the! trial 
court's failure to instruct on this point may have misled 
the jury into believing that knowledge was not essential or 
thas any object found among defendant's personal effects was 
to be presumed to be there of his own knowledge. /This maxim 
is explicitly recognized in the instructions provided in 5 
Reid's, Branson Instructions, § 3687, pp. 403-07 (3d Ed. 


1962), wherein every instruction includes the requirement 


of the defendant's knowlsdge. 
The same result was reached in United States v. 
Me zhinang, 111 F. Supp. 760 (D. Del. 1953), where|the trial 


court ordered a judgment of acquittal in a case involving 


a charge of possession of marijuana cigarettes on which no 
transfer tax had been paid. The Government sought to 
establish possession solely through the circumstance that 
the defendant and the marijuana cigarettes were in the same 
car. The court rejected this effort on the ground that the 
proof was as consistent with innocence as with guilt, since 


no showing had been made that defendant knew the marijuana 


was in the car, See also Mullaney v. United States, 82 F.2d 


638, 643 (9th Cir. 1936): 

"IpJhe finding of an article in a room or on 

premises in which a person is found is not 

sufficient, standing alone, to prove that 

such’ person was in possession of the article 

found if others had access to such room or 

premises." 

In this case, the instructions provided by the 
trial court made no reference to "knowledge" as a necessary 
element of "possession" and gave heavy emphasis to constructive 
possession -- meaning the ability to exercise dominion and 
control over the narcotics -- as a form of "possession" 
sufficient to establish guilt. With such instructions, we 
have no way of knowing whether the jury based its guilty 
v2rdict on the mere presence of the narcotics in appellant's 
jecket with eppeliant's accompanying ability to "exercise 
dominion and control of them," or on the belief that appellant 


had been responsible for their presence there. We cannot even 


hoe 


affirm that the verdict was not based on appellant's ultimate 


responsibility as the operator and prospective owner of the 


house in which the narcotics were found. 


In a case such as this, where the jury must deal 


with conflicting versions of all key facts, the court's 


instructions should be clear and unambiguous. Appellant is 


entitled to a new trial on the ground that the court's 


instructions would have permitted a verdict of guilty in 


circumstances not legally sufficient to establish such guilt. 


CONCLUSION 


For the foregoing reasons appellant submits that 


nis conviction must be reversed and the case remanded for a 


new trial. 


Respectfully submitted, 


s/ Hamilton C. 


thers 


m Carothers 


s/ Charles W. H 
ries W. Haven 
701 Union Trust 
Washington 5, D. C. 
Attorneysfor Appellant 


(By Appointment of 


vens III 
Bldg. 


this Court) 


| 
| 
| 
| 
BRIEF FOR APPELLEE 


Ynited States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,571 


| 
THEODORE H. MILLER, APPELLANT 


Vv. 
| 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


United States Court of A 


e 


for the District ot Columbia © 


FILED «=NOV27 1964 FRanx Q. NEBEKER, 
Haroip H. Titvs, JR., 

Martin R. HOFFMANN, 
ited States Attorneys. 


QUESTION PRESENTED 


Can jury prejudice and bias be assumed by an appellate 
court and a judgment reversed, where no challenge to the 
impartiality of the panel was made until mid-trial (al- 
though counsel was aware of an overlap of jurors from 
preceding, similar case), where no prejudice was at any 
time suggested by counsel below (and only speculative 
harm is suggested on appeal), where his motion for mis- 
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United States Court of Appeals 


For THE DIstricT OF COLUMBIA CIRCUIT 
No. 18,571 


THEODORE H. MILLER, APPELLANT 
v. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


The drugs in his coat pocket were discovered there in 
appellant’s presence, claimed police officers, who continued 
their testimony to show appellant had confessed ownership 
of the heroin. Appellant countered that police produced 
from his coat articles they claimed were drugs; but he 
insisted he had disclaimed knowledge of how they got 
there, since he had never so much as seen a capsule of 
any drug. The jury’s verdict indicated preference for 
the prosecution’s facts; the result was appellant’s con- 
viction of one violation each of 26 U.S.C. $ 4704(a) and 


(1) 


2 


21 U.S.C. $174, concurrent sentences for which were 
two to six, and six years, respectively. 3 
= Arrested in‘appellant’s house with him was one Walter 
‘Welch, whose separate trial on January 15 and 16, 1964, 
preceded appellant’s by four days. Appellant’s retained, 
experienced trial counsel was aware this might be a 
problem: prior to trial, he had asked the court to assure 
that no juror who served in the Welch trial would be 
among SH 5 25 twelve (Tr. 70-71). Voir dire of the 
array by the government had included a statement of the 
Gate, time and place of the visit to appellant’s house from 
which the cHarges arose. The government’s witnesses 
were introduced; the jury panel returned negative replies 
to questions pf whether they knew anything about the 
case, or any m why they could not fairly determine 
the cause: (Miller voir dire, 2-4). Defense inquiry was 
limited to juror connection with police or narcotics law 
enforcement fofficers and possible predisposition due to 
general repu! ce to narcotics. The defense exercised 
but a single challenge. 

’ The goverfment’s case established that appellant’s ar- 
rest followed production of an envelope of heroin powder 
and fifty-nirje filled capsules while executing a search 
warrant for &ppellant’s premises, 604 R Street, N.W. Ac- 
cording to the executing Narcotics Squad detectives, appel- 
lant met them at the door, affirmed there were drugs on 
the premises, and led them upstairs to a room where they 
diseovered a,number of empty capsules and other para- 
phernalia. At their continued inquiry, he led them down- 
stairs to er room where he indicated his suit coat on 
a bed occupied by one Portia Owens; the officers found 
the above-mdntioned opiates in the coat. Appellant then 
stated he his drugs from one Jerry McCutcheon from 
whom .he bulk drug purchases in hundred dollar lots 
two or times a week. Capsulizing each lot yielded 


‘Welch pane] had been nearly identical: date, time 
mentioned a single time; the witnesses introduced 
with one exception (Siebert confronted the venire in 
Welch; Krenitski in Miller). ‘ 
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200 capsules which would retail at one dollar each. He 
was in the habit of carrying his drugs to his job at the 
Casino Royale; he stated that when he finished fixing up 
his house, he intended to get out of the narcotics business 
(Tr. 21-27, 80-41, 44-49, 55-57). Portia Owens was 
identified as appellant’s girlfriend. It was developed for 
the first time on cross-examination that a third individual 
had been found upstairs (Tr. 32, 38). 

Only appellant testified in his defense. He told of a 
knock at the door of his house on the fatal morning; 
when he opened the door, police “grabbed” him and took 
him directly to an unoccupied room on the second floor. 
While going through the chest of drawers therein, they 
discovered the empty capsules. A shout from below 
brought them down to Portia Owens’ first-floor room. 
Appellant identified his coat on her bed, whereupon they 
produced “the stuff” from it, charging him with its pos- 
session. He denied knowing how the articles got there. 
The detectives then said they would forget they had been 
there if he would call “Jerry”. Appellant insisted to 
police he didn’t know any Jerry. He denied ever pur- 
chasing or selling narcotics. He knew Portia Owens— 
whom he denied as his girlfriend but owned as 
the mother of his child—was then an addict, how- 
ever, and it further finally developed he did in fact 
know McCutcheon, though he knew him not as “Jerry” 
but as “Iron Jaw” (Tr. 83, 86-91, 98-105, 111, 115). 
When the defense rested, the name of Walter Welch had 
not been mentioned. Except that he had been arrested 
with the others, no details of his involvement had come 
before the jury, apparently thanks to timely objection by 
the prosecutor? (Tr. 85-87, 90). 


*In Welch’s hearing he had described himself as a roomer in the 
house, having rented the chamber in which he was found from 
Miller, though he did not know whether or not Miller owned the 
house (Welch Tr. 43-44). At Welch’s trial, he did not take the stand. 
The officers testified Welch told them he had lived there for two 
weeks (Welch Tr. 109). In the instant trial, he was cast as Portia 
Owens’ cousin, who had been paid three or four dollars a day to 
stay there and watch the workmen, so that appellant’s fixtures and 
equipment would not be stolen from the house (Tr. 85-87). 
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The first day of trial, January 20, 1964, was consumed 
in putting on the government’s case. After the prosecu- 
tion rested, a defense motion for acquittal was denied. 
Before adjournment for the day, the jury was extensively 
admonished (1) that they were not to discuss or listen to 
discussion of the case with anyone (four times), and (2) 
that the case was to be decided by them solely on the 
basis of facts in evidence adduced in that proceeding 
(three times) based on the law given them by the court 
(twice) (Tr. 66-68). 

By next day, defense counsel—at the bench—called 
attention to thé fact that of appellant’s jury, seven mem- 
bers—five panelists and two alternates—had undergone 
voir dire in thé selection of the Welch jury. No member 
of the twelve who convicted Welch sat on appellant’s case 
(Tr. 70-73). Defense counsel—characterizing it as “a 
nebulous situation”—moved for a mistrial. When asked 
what prejudice accrued to his case, counsel replied he 
did not know if there was any, but suggested that Welch’s 
jurors might have talked about the Welch case once it 
was over. The court denied the motion at that time, 
stating that it{could be renewed at the close of the defense 
case if desirable (Tr. 74-76). While the motion for ac- 
quittal was renewed upon completion of the defense offer- 
ing, the matter of the jurors was never again raised 
until post-senfence motion for new trial by present coun- 
sel (Tr. 116): 

In charging the jury, the court again stressed that 
their decision’ must depend alone on witnesses and evi- 
dence appearing before them in that litigation (Tr. 134- 
135). The charge proceeded—including instruction on 
credibility of the witness—to outline that under the stat- 
utes the jury might find appellant guilty if his possession 
of the drugs was established, and he had not satisfactorily 
explained his possession to them. But actual or construc- 
tive possession must be proved by the government, the 
court stressed, with particularity defining constructive 
possession (Tr. 138-139, 142-145). After this charge, the 

t 
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defense requested clarification of the possession explana- 
tions to the extent of telling the jury that when someone 
else was found in the room with the drugs, the jury 
“should not speculate between the defendant and such 
other person, but should be convinced beyond a reasonable 
doubt that the defendant was in possession” (Tr. 145- 
146). The judge refused thus to comment on the evidence, 
and the jury took the case. 

Later, on request from the jury, the judge again ex- 
plained the statutory provision on possession, and, re- 
iterating the explanations of possession and constructive 
possession, pointed out the burden on the prosecution to 
establish that the defendant had the requisite actual or 
constructive possession (Tr. 151-156). Defense counsel 
again requested instructions to clarify the defendant’s 
theory; the court responsively charged additionally that 
if the jury found someone else had possession of the 
drugs, no explanation from appellant need be forthcoming. 
Yet again, defense counsel—at the bench—asked for a 
statement “that the jury may consider whether or not 
some other person had the opportunity” (Tr. 160). Re 
fusal of this further charge was noted by counsel as “the 
exception .. . [he] would have to the charge” (Tr. 161). 


STATUTES INVOLVED 


Title 21, United States Code, Section 174, provides: 


Whoever fraudulently or knowingly imports or 
brings any narcotic drug into the United States or 
any territory under its control or jurisdiction, con- 
trary to law, or receives, conceals, buys, sells, or in 
any manner facilitates the transportation, conceal- 
ment, or sale of any such narcotic drug after being 
imported or brought in, knowing the same to have been 
imported or brought into the United States contrary 
to law, or conspires to commit any of such acts in 
violation of the laws of the United States, shall be 
imprisoned not less than five or more than twenty 
years and, in addition, may be fined not more than 
$20,000. For a second or subsequent offense (as de- 
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termined finder section 7287 (c) of the Internal Rev- 
enue Code of 1954), the offender shall be imprisoned 
not less than ten or more than forty years and, in 
addition, may be fined not more than $20,000. 

When on trial for a violation of this subsection 
the defendant is shown to have or to have had pos- 
session of the narcotic drug, such possession shall be 
deemed sufficient evidence to authorize conviction un- 
less the defendant explains the possession to the satis- 
faction of the jury. 


Title 26, United States Code, Section 4704 (a), provides: 


It shall be unlawful for any person to purchase, 
sell, dispense, or distribute narcotic drugs except in 
the original stamped package or from the original 
stamped package; and the absence of appropriate tax 
paid stamps from narcotic drugs shall be prima facie 
evidence of a violation of this subsection by the 
person in whose possession the same may be found. 


‘SUMMARY OF ARGUMENT 


Appellant waived his right to contest the impartiality 
of his jury when, with the supposedly disabling cireum- 
stances within his knowledge, he failed to object at em- 
paneling of the jury, or to take action to avoid jurors 
whose predisposition he feared. 


Moreover, appellant did not preserve his motion for 
mistrial in the District Court. His motion at the end of 
the government’s case was denied without prejudice to 
renewal at the close of the defense case, when proper 
assessment o”” prejudice to him could be made. It was 
not renewed; the District Judge was not asked finally to 
rule on the point. 


panelists who had been subject to Welch’s voir dire; 
neither inquiry of whether this discussion was sufficiently 
particular to identify appellant, nor whether it was re- 
called by any of appellant’s jurors was sought. In view of 
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the facts that the jury swore they had no previous knowl- 
edge of the case, and were extensively admonished to 
decide the matter exclusively upon facts before them, 
appellant’s contention cannot succeed. 


ARGUMENT 


Appellant was not denied his right to an impartial jury. 


(See Tr. 21-27, 30-41, 44-49, 55-57, 66-68, 70-76, 83, 
85-91, 98-105, 111, 115, 116, 124-126, 184-185, 138- 
189, 142-146, 151-156, 160, 161; Miller voir dire 
2-4; Welch Tr. 43-44, 104.) 


Appellant’s attack on his trial jury panel is founded on 
existence of “a high risk of bias or prejudice”, bottomed 
on the twin propositions that his panel’s impartiality is 
open to question, and that their partiality can be neither 
established nor refuted at this late date (Br. 14). His 
basic premise—as suggested below—was that the jurors 
who were voir dired for Welch’s case may have talked 
with the selected panelists in the juror’s lounge after 
conviction? (but of course before appellant’s trial). If 
they talked, the point continues, they may have learned 
—and remembered—details of appellant’s participation 
in drug traffic, which augured against a successful defense 
in appellant’s later trial (Br. 26-27; Tr. 70, 75). At best 
speculation, even if this could be shown in fact to have 
occurred, in the circumstances shown by the record, his 
attempt at reversal must fail. 

The first source of grief to appellant’s contention is 
that he has waived his right to question possible pre- 


2 Appellant properly makes no point here (and did not pursue it 
below) that the substance of Welch’s voir dire contaminated those 
jurors exposed to it. His selection of these members of Welch’s 
panel as the likely conversants with those who finally adjudged 
Welch’s guilt is perilously close to the standard and uniformly re- 
jected argument that any member of a jury for a particular month 
might be contaminated by similar or related cases. See Casias v. 
United States, $15 F.2d 614 (10th Cir.), cert. denied, 374 U.S. 845 
(1968); Haussener v. United States, 4 F.2d 884 (8th Cir, 1925); 
cf. Holt v. United States, 218 U.S. 245 (1910), as quoted, infra. 
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disposition of his jury. The fact of Welch’s preceding 
trial was known to him: he saw to elimination of Welch’s 
jurors from his panel (Tr. 70-71). Yet he made no at- 
tempt to eliminate those of whom he now complains. 
Failure to object at the time of empaneling, and to wield 
his challenges to cure the disability complained of, waives 
the right later to plead jury bias. Jordan v. United 
States, 295 F.2d 355 (10th Cir. 1961), cert. denied, 368 
US. 975 (1962) ; Graham v. United States, 257 F.2d 724 
(6th Cir. 1958) ; Harbold v. United States, 255 F.2d 202 
(10th Cir. 1958) ; Batsell v. United States, 217 F.2d 257 
(Sth Cir. 1954) (failure to object held “conclusive waiver 
of bias if objection is known or might have been known or 
discovered”; this was Batsell’s second white slavery trial, 
with testimony of the same transportee and jurors se- 
lected from the same array); Thomas v. United States, 
154 F2d 365 (10th Cir. 1946). See also Frazier v. 
United States, 335 U.S. 497 (1948); Higgins v. United 
States, 81 U.S. App. D.C. 371, 160 F.2d 222 (1946), cert. 
denied, 331 U.S. 822 (1947). It is well to note that appel- 
lant sought no continuance or even stay of trial to ascertain 
the identity of duplicate panelists prior to trial. Nor in 
voir dire did he attempt to exercise his challenges to 
eliminate those jurors whose possible knowledge he 
feared.‘ Thus he simply has no grounds upon which to 
complain. 

Assuming for the moment the foregoing is not con- 
clusive, appellant’s second disability is that he failed to 
preserve the matter for appellate review. His initial 
objection midway through trial was denied, since no 
prejudice had been shown in the government’s case. The 
court directed counsel to renew it at the close of all the 
evidence, if counsel then still thought well of it (Tr. 74- 
76). That counsel sought not to do so indicates he was 


+ Appellant’s argument that without detailed knowledge of what 
transpired in the Welch trial, he could not successfully inquire 
of the array clearly begs the issue, since—at very least—he could 
have removed every one of the “tainted” selectees with his 
peremptory challenges. 
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not concerned, and precludes appellate review of the 
matter. See Moore v. U.S., 104 U.S. App. D.C. 327, 262 
F.2d 216 (1958), cert. denied, 359 U.S. 959 (1959). 
The third insurmountable hurdle to appellant’s success 
is that at no time has he made the required showing that 
the crippling bias he claims was an actual fact. Appellant’s 
prefacing quotation from Irwin v. Dowd, 366 U.S. 717, 
722 (1961) (Br. 15-16), merits the amplification accom- 
plished by completion of the point the court there was 
making: 
It is not required, however, that the jurors be totally 
ignorant of the facts and issues involved .... To 
hold that the mere existence of any preconceived no- 
tion as to the guilt or innocence of an accused with- 
out more is sufficient to rebut the presumption of a 
prospective juror’s impartiality would be to establish 
an impossible standard. It is sufficient if the juror 
can lay aside his impression or opinion and render 
a verdict based on the evidence presented in court. 


As one court has paraphrased, a defendant “‘may not 
demand trial in a vacuum’”. Ferrari v. United States, 
244 F.2d 182 (9th Cir., cert. denied, 355 U.S. 873 (1957). 

There can be no question that evaluation of a jury’s 
impartiality (or lack thereof) is for the trial court; and 
decisions based on its assessment—made within his sound 
discretion—should not be set aside unless “error is mani- 
fest”. Irwin v. Dowd, supra; Frazier v. United States, 
supra; Holt v. United States, supra. In the instant situ- 
ation, the same trial judge who four days before had 
heard Welch’s case was in excellent position to exercise 
that discretion. 

It is equally well settled that “the affirmative of the 
issue [of a jury’s bias] is upon the challenger”, who must 
show “the actual existence of such an opinion in the mind 
of a juror as will raise the presumption of partiality.” 
Irwin v. Dowd, supra at 723; United States ex rel. 
Darcy v. Handy, 351 U.S. 454 (1956) (court will not 
speculate whether damaging statement in an earlier re- 
lated trial was heard by jury, and that they were preju- 
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diced thereby); Dennis v. United States, 339 U.S. 162 
(1950) (held, that without requirement of showing “actual 
bias . . . [t]he way is open in every case to raise a con- 
tention of bias from the realm of speculation to the realm 
of fact”). In Holt v. United States, supra at 251, 
Mr. Justice Holmes rendered his classic on the subject: 


If the mere opportunity for prejudice or corruption 
is to raise a presumption that they exist, it will be 
hard to maintain jury trial under the conditions of 
the present day. 

Appellant earnestly entreats this Court to adopt a 
double speculation. He cannot show initially that there 
actually was the discussion of the Welch case in the jury 
room, for at no time did he ask the court below so to 
ascertain.> Moreover, appellant would have to show not 
only that they discussed it, but that at the time of appel- 
lant’s trial, they remembered the discussion. See United 
States v. Carruthers, 152 F.2d 512 (7th Cir. 1945), cert. 
denied, 327 U.S. 787 (1946) ; Miller v. United States, 41 


App. D.C. 52, 64 (1913). Upon voir dire directed at this 
knowledge, the jury resolved the question of knowledge of 
the case adversely to these suppositions (Miller voir dire 2- 
4). In addition to the foregoing speculation, appellant must 
ask the court to assume the jurors disregarded their oath 
when thus they swore. This position is untenable. Ap- 


° From the conversation at the bench when the matter of jury 
duplication arose, it appears that at that stage of the proceeding, 
if defense counsel could not have a mistrial he did not want the 
matter brought to the jury’s attention at all. He was asked by the 
court what he wanted done; that the jury would not make a con- 
nection between the two cases if Welch’s identity and involvement 
remained unmentioned is implicit in the court’s deferring the 
motion for mistrial until the close of the defense case, and 
his limiting defense counsel’s attempt to probe Welch’s activities 
(Tr. 74-76, 85-87). The decision not to have the judge poll the 
jury, collectively or individually, was clearly within the ambit of 
trial tactics, and not the stuff of judicially noticeable error. Mitchell 
v. United States, 104 U.S. App. D.C. 57, 259 F.2d 787, cert. denied 
358 U.S. 850 (1958) 
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pellant cannot substitute assumption of this appellate 
court for his failure to act below. See United States ex 
rel. Darcy v. Handy, supra; Frazier v. United States, 
supra; Cwach v. United States, 212 F.2d 520 (8th Cir. 
1954). 

Finally, it is well to note that the Court at length ad- 
monished the jury they must decide the case solely on the 
evidence before them, both at the end of the first day 
and in the final charge (Tr. 66-68, 134-135). It cannot 
now be assumed that the jury disregarded these instruc- 
tions, particularly when counsel below at no time affirm- 
atively sought this protection. Delli Paoli v. United 
States, 852 U.S. 232, 242 (1957).° 


¢ Appellant’s complaint that the instructions did not clearly 
convey to the jury that his possession of the drugs must be 
“knowing” possession comes to this Court without the recom- 
mendation of defense counsel below. Sought there was a factual 
instruction on the defense theory that Portia Owens—an addict— 
may have put the drugs in appellant’s coat (Tr. 145-146, 160, 161). 
The jury could not have been misled by the court’s instructions, 
for appellant’s whole defense was that he did not know the drugs 
were there, and that someone else could have put them in the coat, if 
indeed they were there at all (Tr. 108,-124, 126). The court’s 
instruction that the accused must at least be shown to have 
“dominion and control” to be charged with possession clearly gave 
the jury to know they must find appellant knew the drugs were 
in his coat (Tr. 145, 156). Since the government's proof was 
that appellant admitted having the narcotics in order to sell them, 
the choice the jury had to make was clear. In the absence of 
request, it cannot now be urged erroneous. Dukes v, United States, 
107 U.S. App. D.C. $82, 278 F.2d 262 (1960); Moore v. United 
States, supra. 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davi C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
HAROLD H. Titus, JR, 
Martin R. HOFFMANN, 
Assistant United States Attorneys. 
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Appellee's brief is largely a plea in confession 
and avoidance. It does not attdapt to justify the jury 


circumstances of which appellant complains. Nor does it 


ward in support of his right to ja new trial. 


seek to distinguish the cases cg appellant has put for- 


Instead, appellee argues that appellant has waived 
his right to complain of the j circumstances through the 
actions of his trial attorney; and that appellant has failed 
to establish that his jury was in fact biased and prejudiced. 

A brief review of the procedures leading up to 
this appeal will clarify these gircumstances -- and defeat 
the Government's effort to have this appeal dealt with on 


procedural grounds rather than on its merits. 
The Court Procedures 


On January 15, 1964, in midafternoon, 22 individuals 
were directed to Judge McGarraghy's courtroom for possible 
jury service in the Welch trial (Affidavit of Charles W. 
Havens, Exh. 1). There they were informed that the case to 
be tried was a narcotics possession case and that the alleged 
offense occurred at a specified house at a certain hour on a 
certain day (Welch Voir Dire, p. 2). The prosecutor, the 


named defendant and the police witnesses were then introduced 


to the prospective jurors (Welch Voir Dire, pp. 2-8). 


Twelve jurors and two alternates were thereafter 
selected for the trial of the Welch case. The prospective 
jurors who had not been selected were instructed to return 
to the jury lounge (Welch Voir Dire, p. 8). There/#hey were, 
of course, without any restraint as to discussion of their 
experience. 

Because of the lateness of the hour, it was de- 
termined that further proceedings in the Welch case would 
be delayed until the next morning (Welch Voir Dire, p. 8). 

At 4:15 p.m., the jurors were released after instructions 
not to read or listen to anything about the case or to discuss 
it even among themselves (Welch Voir Dire, p. 9). 

The Welch jury reconvened at 10:04 a.m. of the next 
day, January 16, 1964. The trial concluded at 3:03 that 
afternoon. The members of the jury were thereupon instructed 
to return to the jury lounge (Welch Tr., p. 154). Here again 
they were released without any judicial admonitions as to 
discussion of the case among themselves or with anyone else. 

On Monday afternoon of the following week, January 20, 
1964, at 2:10 p.m., 22 prospective jurors were again sent to 
Judge McGarraghy's courtroom (Affidavit of Charles W. Havens, 
Exh. 2). Eight of this group had appeared there for the 


same purpose on the preceding Wednesday. Once again they 


were told that this was a narcotics possession case and that 
the offense had occurred at the eame house on the same date 
at the same time as in the preceding ease (Miller Voir Dire, 
pp. 2-3). Here again, also, the prospective jurors were 
introduced to the same prosecutor, to substantially the same 
police witnesses, but to a different defendant (Miller Voir 
Dire, pp. 2-3). : 


Following 2 brief and perfunctory voir dire exami- 


nation, twelve jurors and two alternates were selected 


(Miller Voir Dire, pp. 3-6). Th¢ Miller trial commenced im- 


mediately thereafter. By midafternoon, the Government had 
completed its case (Miller Tr., p. 68). Appellant moved for 
a judgment of acquittal and the motion was denied (Miller 
fTr., p- 65). 

It was thereafter determined to suspend the trial 
until the next day. At 3:45 p.m., the jury was released for 
the night with instructions to keep open minds, to wait for 
all the evidence to come in, to determine the case solely 
on the evidence in the courtroom and not to discuss or read 
anything about the case (Miller Tr., pp. 66-68). 

In bench conference ore the opening of trial 
the next morning, appellant's trial counsel reported a late 
afternoon call from the Clerk disclosing that a number of ap- 


pellant's jurors had served on the voir dire panel in the 


Welch case (Miller Tr., p. 70). The trial court reported a 
Similar call and referred to the fact that appellant's trial 
counsel had asked, before the trial had begun, that there be 
no common jurors in the two cases (Miller Tr., p.|71). 
Further discussion developed the fact that the overlap be- 
tween appellant's jury and the voir dire panel in|the Welch 
case was considerably broader than that earlier reported and 


that five of the jurors and both of the alternates in ap- 


pellant's case had served on the voir dire panel in the Welch 


case (Miller Tr., p. 73). After further discussion, during 
which appellant's trial counsel acknowledged that jhe had no 
knowledge whatever of the content either of the voir dire in 
the Welch case or of the Welch trial (Miller Tr., |p. 70), 
and neither the Court nor counsel seemed clear asj|to an 
appropriate response to the situation (Miller Tr., pp. 72-73), 
defendant moved for a mistrial, requesting that the case be 
set down for trial during the following month when there 
would be a new panel (Miller Tr., p. 74). The Court denied 
the motion once (Miller Tr., p. 75) then, after reopening 
the discussion, denied the motion again -- on the second 
occasion giving appellant "leave to renew it at the close 
of the defense if you want to do so" (Miller Tr., p. 76). 
Appellant then proceeded with his defense. The 


jury returned a verdict of guilty that same afternoon after 


appellant's trial counsel had objected to the Court's in- 
structions relating to possession but had made no further 
motions relating to the composition of the jury (Miller Tr., 
p. 161). 

More than six months later, appellant learned for 
the first time, ‘through his court-appointed counsel on 
appeal, of the content of the Welch trial. At approximately 
the same time, appellant for the first time acquired direct 
knowledge of the contents of the voir dire in the Welch case. 

On the strength of this newly discovered evidence, 
appellant, with permission of this Court, moved the District 
Court for a new trial -- the newly discovered evidence being 
the contents of ‘these two transcripts. This motion was denied 


by Judge McGarraghy on October 6, 1964. 


Appellee's Procedural Contentions 


On the basis of this fecora, the Government argues 
that appellant has waived his right to question the jury 
circumstances; that appellant has failed to preserve the 
matter for appellant review; mod that at no time has he made 
the required showing that the bias he claims was an actual 
fact. 


There are a number of basic answers to these con- 


‘ 
tentions. The first is that a defendant cannot be held to 


| 


sata 


have waived a right when he is without knowledge! of the 
circumstances upon which such right could be based. Here 
appellant's trial counsel was without knowledge of the con- 
tent of the Welch trial, of the Welch voir dire, or of the 
degree of association of the two juries until well after the 
trial had begun. In fact, the content of the Welch voir dire 
and of the Welch trial were not known to appellant until some 
months after his conviction. 
A trial lawyer is entitled to deal with changing 
trial situations in the light of the information| reasonably 
available to him. Appellant's trial attorney did so here. 
Hindsight based on later disclosed information cannot be made 
the basis for depriving his client of a fundamental constitu- 
tional right. 
The contention that appellant failed to preserve 
the jury issue for appellant review is equally without founda- 
tion. The defendant below moved for mistrial promptly after 
the initial facts concerning the jury were disclosed. When 
the trial ended some hours later, defendant had no additional 
information or argument to offer the Court. None of the cases 
cited by appellee stand for the proposition that| meaningless 


rituals of the character which the Government would require 


| 
are a requisite to testing the Court's ruling on) appeal. 


Lastly, there is the Geena ae claim that the 


fact of bias and prejudice has not been proven. The futility 
and impropriety of seeking to explore these questions now -- 
or at any time after trial -- wa can take as established. 
There was, in fact, only one time that the question of jury 
prejudice might have been exploy a with sufficient effective- 
ness to protect all of defendant's rights -- on the voir dire, 
when detailed and searching examination of the individual 
jurors was permissible and could have been accompanied by 
challenges, both peremptory and/for cause. At that time, 
however, only the Clerk had knowledge of the overlapping jury 
panels and only the trial court and the prosecutor had know- 
ledge of the content of either phe voir dire or of the testimony 
offered in the first trial. 

A basic ground for this appeal is that significant 
aspects of the jury situation, ,nown or available to the 
Clerk, the trial court or the prosecutor, including the highly 
prejudicial character of the testimony offered in the Welch 
trial, were not disclosed to agpellant prior to his voir dire. 
When such facts, which would hae justified the defendant in 
conducting a searching examinatfion on voir dire, were then 
unknown to him,' and were not subjected to inquiry by the Court 
4tself, there can be no complaint with defendant's present 


inability to prove the fact of Iprejudice. That opportunity 


a 
| 
was foreclosed when the voir dire passed without 4nformation 
on the panel circumstances and on the nature of the testimony 
in the related trial being communicated to appellant's trial 
attorney. 
On the substantive side, appellee's case stands on 
no firmer ground. For the most part, the cases cited by ap- 
pellee stand for relatively well accepted propositions which 
have little or no bearing on the facts of this case. None 
are an adequate answer to such cases as Kleindienst v. United 
States, 48 App. D.C. 190 (D.C. Ct. App. 1918) and! People v 
Kirkpatrick, 413 Ill. 595, 110 N.E.2d 519 (Ill. 1953). 
Appellant should be granted a new trial. 
Respectfully submitted, 


/s8/ Hamilton Carothers 
famiilton carotners 


/s/ Charles W. avers III 
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No. 18571 
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Vv. 


UNITED STATES OF AMERICA, APPELLEE 


PETITION FOR REHEARING EN BANC 


On May 5, 1965, a division of this Court hande 


opinion in this case, with one judge dissenting. 


MAY 2 0 1965 


aulsour 


CLERK 


d down its 


The opinion 


affirmed petitioner's conviction on two counts of narcotics 


possession. 
Two issues were presented on this appeal. One 


the trial court's instructions to the jury. On the 


that these instructions were potentially misleading 


dissented, without commenting on the other issue. 


issue concerned the circumstances under which petit 


had been selected and involved a challenge of these 


related to 
ground 

» one judge 
The second 
toner's jury 


circum- 


stances as an infringement of petitioner's constitutional right 


to be tried by an impartial jury. A majority found 
for reversal on either this issue or on the issue o 


instructions. 


no ground 


£ the jury 
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. 


This petition for rehearing is based principally on the 


belief that the second of these issues -- believed by petitioner 
to be of considerable significance -- has been either mis- 
construed or too lightly considered. The challenge of the jury 
eircumstances was based on an elaborate series of involvements 
between two different jury panels which, taken together, raise 
grave questions as to whether the accused's right to an im- 
partial jury was adequately protected in the trial below. Some 
of these circumstances appear to have been ignored and others 
are only passingly referred to in the majority opinion. 
Moreover, two closely analogous decisions -- one by this Court 
and one by the Supreme Court of Illinois -- which argue for a 
new trial have neither been distinguished nor referred to. 
Indeed, the majority, by assuming its own right to substitute 
itself for the jury through a review of the whole record, appears 
to have compounded the error already claimed with respect to 
petitioner's right to be tried by an impartial jury. 


The Jury Circumstances which Support 


Petitioner's Right to a New Trial 


. 


Petitioner was arrested along with another in a private 
dwelling. The other individual (ome Welch) was found upstairs; 
petitioner was found downstairs. [Each was charged with pos- 
session of narcotics. The narcoties which petitioner was 


charged with possessing were found downstairs in petitioner's 
| 
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coat jacket, which was lying across the bed in a room occupied 
by a third person, a known narcotics user. The latter was not 
charged with narcotics possession. Substantially all other 
circumstances surrounding the arrest are disputed. | The trial 
below was one turning particularly on the credibility of wit- 
nesses. 
Defendant Welch was tried first -- on January 15, 1964 -- 
five days before petitioner Miller. Twenty-two prospective 
jurors drawn from the general January panel were sent to Judge 
MeGarraghy's courtroom for the Welch trial. There jthey were 
introduced to the prosecutor, to the arresting officers, and to 
defendant Welch. Examination of the jurors began after the 
following statement by the prosecutor: 
"My name is Harold Titus, representing the 
Government in the prosecution of this case in 
which this defendant, Walter J. Welch, 1s charged 
with the unlawful possession of a narcotic drug 
known as heroin hydrochloride on the date of 
October 8, 1963. The offense is alleged to have 
occurred about 7:20 a.m. on that date in a house 
located at 604 R Street in the District of Columbia.” 
(Welch Voir Dire Tr. 2) 
After the jury and two alternates were selected, the other members 
of the panel were returned to the jury lounge. There they were, 
of course, under no restrictions as to discussion of their 
experience, 


During the Welch trial which followed, much testimony highly 


prejudicial to petitioner Miller was introduced. Much of this 


testimony was of a hearsay character and could not be offered 


AS 


against the petitioner at his own trial. (Examples of such 
testimony are included in Appendix A.) In addition, the address 
common to the two offenses was specified no less than sixteen 
times. The premises were even made the subject of photographic 


exhibits. 


The welch trial concluded with a guilty verdict the next 


afternoon. Members of the jury were thereupon instructed to 
return to the jury lounge without any judicial admonitions as 
to discussion of the case among themselves or with anyone else. 

Four days later, twenty-two prospective jurors from the 
same general panel were again sent to Judge McGarraghy's court- 
room, this time for the trial of petitioner Miller's case. 
Among them were eight 4ndividuals who had served on the voir dire 
panel in the Welch case. There the prospective jurors were 
4ntroduced to the same prosecutor and to the same police witnesses 
(with one variation). The prosecutor again introduced the pro- 
ceedings with the following statement: 

"my name is Harold Titus, representing the 

Government in the prosecution cf this case in 

which the Defendant Miller is charged with the 

unlawful possession of a narcotic drug known as 

heroin hydrochloride. The offense 18s alleged to 

have occurred about 7:20 a.m. on October 8, 1963, 

at the Defendant's home at 604 R Street, North- 


west, here in the District of Columbia." (Miller 
Voir Dire Tr. 2) 
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After a brief voir dire of very general character, twelve 
Jurors and two alternates were selected for the trial. None 
of these had served on the actual jury in the Welch case, but 
seven had served on the voir dire panel in that case. 

After the first day of petitioner's trial, the overlap of 
the jury panels was brought to the attention of the trial court 
and of counsel. Defendant moved for a mistrial, requesting 
that the case be set down for trial during the following month 
when there would be a new panel. In the ensuing discussion, it 
was brought out that at some unspecified time before the begin- 
ning of the trial petitioner's trial attorney had asked the 
Court not to permit common jurors in the two cases. The Court 
denied petitioner's motion, and, after reopening tHe discussion, 
denied it again -- on the second occasion giving appellant 
"leave to renew it at the close of the defense if you want to 
do so." 

Nothing further relating to the jury Sircumscances emerged 
during the remaining testimony. Defendant did not renew his 
motion for a mistrial at the end of the defense case. The jury 


returned a verdict of guilty that same afternoon. 


el, It was also brought out that petitioner's attorney, unlike 
he trial court and the prosecutor, had no knowledge whatever 
of the content of either the voir dire or of the trial in the 
Welch case. 


EGS. 


More than six months later, petitioner learned for the 


first time, through his court-appointed counsel on appeal, of 


the content of the Welch trial and of the voir dire in the 


Welch case. At that time, the futility of exploring the fact 
of jury prejudice Imay, we think, be taken as established. 

On appeal, petitioner argued that his constitutional right 
to be tried by an impartial jury had not been adequately pro- 
tected; that, if it was not error to permit trial of these 
closely related cases a few days apart before juries drawn from 
the same general panel, or to permit those who had served on 
the voir dire panel in the Welch case to serve as jurors in the 
Miller case, it was at least error to fail to take measures to 
insulate the jurors at the Welch trial from those who might 
serve at the second trial. It was also error for petitioner 
not to be informed of the nature and extent of his jury panel's 
exposure to bias and prejudice in time to enable him to conduct 
an intelligent and searching examination on voir dire. It was 
pointed out that a renewal of the motion for a mistrial at the 
close of the defense case would have been a meaningless ritual 
since nothing new had been developed and that proof of actual 
bias and prejudice could not practicably be secured at this 
late date even if such an effort were permitted by the District 


Court. 
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The Court of Appeals was also referred to the 


Kleindienst v. United States, 48 App. D.C. 190 (D. 


case of 


C. Ct. App. 


1918) where in not dissimilar circumstances an entire panel 


was declared to be biased as a matter of law and not competent 


to sit in judgment because of its exposure. Attention was also 


called to People v. Kirkpatrick, 413 Ill. 595, 110 
(1953) where the Supreme Court of Illinois said at 


N.E.2@d 519 
page 5el: 


"Although this is not a case where the same jurors 


served in the separate trial of two defendants 
charged with the same crime, still, resolving 
presumptions in favor of this defendant, it is 


difficult to see how a fair and impartial jury 


could be selected from the panel presented . | 


all 


Certainly, this panel conversed with one another, 


discussed the various cases and was entirely 


aware of the proceedings and verdict in the Bennett 
ease. A trial of a defendant under circumstances 
where he must either select his jury from a panel 


which has in various ways been exposed to pre 


ju- 


dice, bias and partiality (through the prior trial 
and conviction of another defendant jointly accused 


of the same crime and in which this defendant 


was 


called as a witness and forced to claim his consti- 
tutional privileges,) or exhaust all of his challenges 


and accept thereafter such bystanders as are 


summoned 


by the sheriff to fill the panel, cannot be consonant 


with due process.” 


Neither of these cases -- nor any other cases dealing with 


similar facts -- are cited in the majority opinion, 


The Majority Has Failed to Meet the 


Issue 


Posed by the Manner of the Jury's Selection 


The majority's response to these contentions and to the 


cases cited by petitioner is found in Part II (pp. 
Court's slip opinion. There the Court, in finding 


6-9) of the 


no basis 


Sige 


for requiring the trial judge to do other than deny the motion 
for a mistrial, appears to have relied on the following circum- 
stances: there was no response to general questions put to 

the panel on voir aire which related to prejudice and advance 
knowledge of the case; the Court instructed the jury not to rely 
on evidence other than that heard in the courtroom; there was 

no direct evidence of bias or prejudice; Welch's name was not 
mentioned in the Miller trial; and petitioner's trial attorney 
failed to renew his motion for a mistrial at the end of the 
defense evidence, warranting the deduction that "defense counsel 


was satisfied that the instant trial had in no way been linked 


with the Welch case to the prejudice of the appellant" (slip 


opinion, p. 9)- 

As for the first two observations, it seems clear that the 
privilege of examination on voir dire has more basic content 
than that suggested by the majority's opinion. If a panel's 
failure to respond to general inquiries about knowledge of 2 
ease or bias could dispose of issues of jury prejudice, or if 
general instructions by 2 trial court to a jury could take care 
of the problem, the extensive precedents dealing with outside 
contamination of juries and the permissible scope of jury 
examination would never have existed. See, e.g., Rideau v. 
Louisiana, 373 U.S. 723 (1963); Irvin v. Dowd, 366 U.S. 717 
(1961); Marshall v. United States, 360 U.S. 310 (1959) 
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(per curiam). Questions of possible bias cannot be so readily 
disposed of. 
As for petitioner's inability to prove actual/|bias or 
prejudice, there is the fact that the accused was without know- 

ledge of the prejudicial nature of the evidence at the Welch 
trial or of the content of the Welch voir dire until many months 
after his own trial was completed. Petitioner's attorney was 
without foundation for the conduct of a detailed and pertinent 


examination of the jurors on voir dire or to demand that the 


trial court do so even after the circumstances of the overlapping 
| 


panels were disclosed. That foundation was principally provided 
when the transcript of the Welch trial and of the Welch 
voir dire were made available some six months later. At this 
late date, even the propriety of an investigation of this 
character is questionable. 
The fact that Welch's name was not mentioned in the Milier 
trial, a fact which also appears to have been significant to 
the majority, is not of any apparent relevance. While at least 
five of the jurors could certainly have made some connection on 
the basis of the voir dire examinations alone in the two cases, 
the more significant circumstance was the repeated! introduction 
of petitioner's name and supposed conduct into the/Welch trial. 
As the Appendix shows, this was done in a fashion most highly 
prejudicial to the petitioner. This and not the introduction 


=IOn— 


of Welch's name into the Miller tfial is what should have 


{ 
concerned the Court. ’ 


H 
The last ground relied on by; the majority -- petitioner's 


failure to renew his motion for a mistrial at the close of the 
defense case -- i8 equally slender. It has already been pointed 
out that such a motion would enor oa simply a repetition of 
the earlier motion without new cohtent or basis for argument. 
The non-performance of such meaningless rituals cannot be made 
the ground for denying 2 criminal defendant his basic constitu- 
tional right to be tried by 2 jury free of bias and prejudice. 
On the ground that this issue has not been properly evalu- 
ated and that it is of fundamental significance, petitioner 


respectfully requests this Court to rehear the case en banc. 


The Trial Court's Instructions also 
Require Reversal 
This petition's emphasis on the issue of possible prejudice 

in the selection of the jury should not be taken as indicative 
of petitioner's lack of confidence in the other ground for 
reversal -- the misleading character of the trial court's in- 
structions to the jury. Indeed, petitioner is confident that 
upon consideration of this case by the full Court this ground 
alone will suffice to bring about anew trial. Petitioner 


Sahl = 


believes, however, that the trial court's error in instructions 
is adequately demonstrated by the dissent and that ‘further 


comment would contribute little to clarification of the issue. 


/8/ Hamilton Caroth 
Hamilton Carothe 


/s/ Charles W. Havens III 


Charles W. Havens 111 
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Washington 5, D. C. 
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APPENDIX e 


"Q. While we are waiting, officer, I believe 
you have testified that the defendant told you at 
the time you went into that room that he had obtained 
these capsules from 2 man named Theodore Miller, is 
that correct? 
t 


"a. hat is correct. i 


"Q, Was Theodore Millerjin that house when you 
into it? 


"a. Yes, sir, he was. 


"QO. Was Theodore Miller}also placed under arrest 


Yes, sir, he was. 

Was he also transported to the narcotics squad? 
Yes, sir, he was. 

Was there a woman ed Portia? Portia Owens? 
Yes, sir. 


She is a girl frien of Miller?" (Welch Tr. 107) 


a 


"Q. What did he (detendpnt Welch) say in relation 
to throwing the packet? 


t 


"A, He said that he obtained the capsules for his 
own use from Mr. Miller, Theogore Miller." (Welch Tr. 79) 


= is} 


"O, This man Miller, and this woman Owens, did 
you ascertain where they lived in the house, sir,/| on 
that particular morning? 

"A. Yes, sir. 

"Q. Where was that? 

"A. They had a bedroom on the first floor. 


"Q. First floor of the house? 


"A. Yes, sir. And a bedroom also on the second 
floor." (Welch Tr. 109) 


"Q. By whom were you admitted to that house? 
"A. By a man named Theodore Miller. 


"Q. Did you have with you, sir, in your possession 
or to your knowledge was there present a search warrant 
for those premises? 


"A. Yes, sir, I had a U.S. Commissioner's search 
warrant for the premises in my possession. 


"Q. Incidentally, sir, did you have occasion that 
same morning to place this man Miller who admitted you 
to the house under arrest? 


"A. Yes, sir, he was placed under arrest subsequently 
for violation of the Harrison Narcotics Act." (Welch Tr. 113) 


